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The Arrest of Argentine Warship ‘ARA Libertad’
Revisiting International Law Governing Warships, Sovereign 
Immunity, and Naval Diplomatic Roles

B.M. Dimri*

The ARA Libertad Case (Argentina v. Ghana) is the first instance where 
the International Tribunal for the Law of the Sea (ITLOS), Hamburg, 
Germany considered the issue of the release of a warship which 
was detained in a foreign port contrary to the principles of sovereign 
immunity of warships. The Argentinian warship was detained based on 
a commercial case filed by an American hedge fund against Argentina 
in the Ghanaian Court. According to the Court, Argentina had waived 
sovereign immunity in respect of the claims of the bondholders and, 
therefore, the warship could be arrested for execution of a monetary 
claim. This article examines the ITLOS order at the backdrop of warship 
rights and duties under the International Law of the Sea.

IntroductIon

On 15 December 2012, it was a unique distinction for the International 
Tribunal for the Law of the Sea (ITLOS), Hamburg, Germany, when it 
ordered the release of a warship detained in a foreign port in contravention 
of the established rule of the sovereign immunity of warships. The ship 
in question was an Argentinian warship, the naval training vessel ARA 
Libertad, and the place was the port city of Tema, in Ghana. The tribunal 
(ITLOS) ordered Ghana to ‘forthwith and unconditionally release the 
frigate ARA Libertad’ as a “provisional measure” so that its Commander 
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and crew are able to leave the port of Tema and the maritime areas under 
the jurisdiction of Ghana.’1

The Argentinean warship port call to Tema was an official goodwill 
visit to Ghana, and Tema was one of the dozen ports it had planned to call 
for training and supplies during its six-month circumnavigation of the 
Atlantic Ocean. The detention of the warship by Ghana had nothing to do 
with a maritime or any other dispute between her and Argentina. In fact, 
it was based on an interim injunction issued by the Ghanaian High Court 
in response to a petition filed by NML Capital, a subsidiary of the hedge 
fund Elliott Capital Management (one of the creditors of the Argentine 
Government) against Argentina. In 2001, Argentina had defaulted on a 
public debt to the tune of $80 billion, including bonds issued under a 
1994 Fiscal Agency Agreement (FAA). After the restructuring of the debt 
in 2005, and again in 2010, the majority of the creditors agreed to the 
new repayment terms offering reduced returns. However, some creditors, 
including Elliott Capital, demanded full value of the sum owed to them.2 
After obtaining a decree from the US court against Argentina in 2006, 
the creditor pursued enforcement proceedings under many jurisdictions, 
including the United Kingdom (UK). The UK Supreme Court3 declared 
the US judgement enforceable. The Ghanaian Court, while rejecting the 
Argentinean petition for the release of the warship, observed that the 
wording of the FAA made it clear that Argentina had waived sovereign 
immunity in respect of the claims of the bondholders. The warship was 
thus detained at port Tema on 2 October 2012.

It is in the context of the tribunal (ITLOS) ordering release of the 
frigate ARA Libertad, that this article examines the rights, duties and 
privileges of warships provided under the 1982 United Nation Convention 
of Law of the Sea (UNCLOS-III), and also the diplomatic functions that 
warships undertake.

WarshIps4

Article 29 of UNCLOS III states: ‘For the purposes of this Convention, 
“warship” means a ship belonging to the armed forces of a state bearing 
the external marks distinguishing such ships of its nationality, under the 
command of an officer duly commissioned by the Government of the state 
and whose name appears in the appropriate service list or its equivalent 
and manned by a crew which is under regular armed forces discipline.’ 
Though this definition occurs in Section 3 of Part II, (concerning 
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Innocent Passage) of UNCLOS III, the wording ‘For the purposes of 
this Convention’ make it clear that this definition applies to the entire 
Convention.5

A vessel would, however, cease to be ‘warship’ (a state organ) if 
shipwrecked and abandoned, or under the control of mutinous crew.6 An 
act of piracy committed by a warship, under the control of a mutinous crew 
would thus be treated as an act committed by a private ship [Article 102]. 
Fleet auxiliaries, which are deployed on various duties related to navies, 
cannot be treated as warships, unless and until they are commissioned.7 
However, a Coast Guard vessel is considered to be a warship.8

Rights and Duties

Under UNCLOS III, the following functions can only be performed, 
inter alia, by warships:

(a) A seizure on account of piracy [Article 107].
(b) On the high seas, the right to visit when the ship is:

 (i) engaged in piracy;
 (ii) engaged in the slave trade;
 (iii) engaged in unauthorised broadcasting;
 (iv) without nationality;
 (v) of the nationality as that of the warship but flying a foreign 

flag or refusing to show its flag [Article 110].
(c) To exercise the right of hot pursuit [Article 111(5)].
(d) To exercise the power of enforcement as regards protection and 

preservation of the marine environment [Article 224].

Immunities

Articles 32, 95 and 2369 of UNCLOS III deal with warship immunities. 
Article 32 is an adaptation of Article 22 of the 1958 Geneva Convention 
on the Territorial Sea and Contiguous Zone, while Article 95 is a 
reproduction of Article 8, Para 1 of the 1958 Geneva Convention on the 
High Seas.

The phrase ‘nothing in this Convention’ occurring in Article 32 seems 
to convey that Article 32 is in contrast to Article 95 because it also applies 
to the whole Convention, including Exclusive Economic Zones (EEZs) 
and the high seas to which Article 95 applies. However, this is not the 
case as the two Articles operate in different spheres. Article 32 does not 
apply to those regions which are covered by Article 95. This change in the 
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phraseology of Article 32 was necessitated because of the separate parts 
of UNCLOS III dealing with ‘strait passage’ and ‘archipelagos’ to which 
Article 32 also applies.10

The immunities under this article are not absolute. It is subject to the 
following two exceptions:11

 (i) While exercising the right of innocent passage through the 
territorial sea, warships are required ‘to comply with the laws 
and regulations of the coastal state concerning passage through 
the territorial sea’, and if there is any violation or disregard, the 
coastal state may require the warship ‘to leave the territorial sea 
immediately’ [Article 30]. 

(ii) The flag state would bear responsibility for any loss and damage 
resulting to a coastal state due to non-compliance with the coastal 
state laws concerning passage through the territorial sea or with 
the provisions of the Convention or other international laws by a 
warship [Article 31].

Article 23612 exempts warships from various provisions concerning 
protection and the preservation of the marine environment, both under 
national or international regulations. The Article was included in view of the 
fact that pollution regulation of a general character may be ‘inappropriate 
to the special configuration or mission of certain warships. This provision 
can be politically misused against the flag state. Besides, warships are not 
considered to be a substantial source of marine pollution.’13

Navigational Rights of Warships

Owing to the classification of ocean waters in different oceanic regimes 
(namely, internal water, territorial water, international straits, archipelagic 
waters, exclusive economic zone, high seas), the navigational rights of 
warships are subject to various restrictions and also privileges. However, 
from the perspective of the navigational rights of the warships, broadly, 
four classifications of waters can be made.

(a) Waters where no right of passage exists, for example, internal 
waters.

(b) Waters where suspendible rights of passage exist, for example, 
territorial sea, archipelagic waters.

(c) Waters where unsuspendible rights of passage exist, for example, 
straits used for international navigation and archipelagic sea lanes.



The Arrest of Argentine Warship ‘ARA Libertad’ 101

(d) Waters where the freedom of navigation, as exercised on the high 
seas, exists, for example, exclusive economic zones and high  
seas.

These classifications are discussed in some detail below.

Internal Waters

Article 8(1) defines Internal waters as ‘waters on the landward side of 
the baseline of the territorial sea’. This is, however, not applicable to 
archipelagic waters as, in their case, the delimitation of internal waters 
is subject to a different criterion [Article 50]. These waters, which are 
also called ‘inland or national waters’, generally include lakes, canals, 
rivers, ports, harbours, and historical bay waters14 and bays15 etc. A coastal 
state exercises complete sovereignty and absolute control over its internal 
waters.16 It exercises similar sovereignty over its territorial seas, but with 
a difference:

1. A coastal state has the exclusive authority to allow access of vessels 
(merchant and warships alike) to its internal waters17, that is, in 
internal waters there is no right of innocent passage18 whereas it 
exists in territorial seas. However, Article 8 provides that ‘where 
the establishment of a straight baseline’, which is determined in 
accordance with Article 7 of the Convention, has the effect of 
enclosing as internal waters areas which have not previously been 
considered as such, a right of innocent passage shall exist in those 
waters.

2. Coastal state jurisdiction exercisable over foreign vessels, in 
certain cases differs in internal waters and territorial seas.19

In other words, access to internal waters is subject to the discretion20 
of the coastal states, and it could be exercised discriminatingly.21 Whereas, 
under the customary international law, a merchant ship or a government 
ship operating for commercial purpose is generally allowed access to a 
foreign port22, no such access is available to a warship except with the 
consent of the coastal state, and subject to conditions laid down by 
the coastal state.23 Hence, within the internal waters, as also air space 
and sea bed thereof, no state can have access except with the explicit or 
implicit permission of the coastal state. To protect its legal rights within 
this regime, a coastal state can take whatever measures are deemed  
necessary.24 
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Territorial Sea (Suspendible Passage/Innocent Passage)

A regime of suspendible passage which applies to the territorial seas and 
archipelagic waters is known as ‘innocent passage’. Under customary 
international law, this right only applies to territorial seas; but with 
the emergence of the concept of archipelagic states in UNCLOS III, 
this ‘right of innocent passage’ is also applicable to archipelagic waters 
[Article 52] and archipelagic territorial sea [Article 48, read with Part II  
Section 3].

UNCLOS III Part II, Section 3 deals with innocent passage in the 
territorial sea. It’s Sub-section ‘A’ [Articles 17 to 26] deals with the general 
principles of innocent passage applicable to all ships. Sub-section ‘B’ 
[Articles 27 and 28] covers merchant ships and government ships operated 
for commercial purposes. Sub section ‘C’ [Articles 29 to 32] deals with 
warships, etc. All ships enjoy the right of innocent passage through the 
territorial sea [Article 17]. Article 18 defines ‘passage’ to mean ‘traversing 
territorial sea, without entering into internal waters’ or ‘proceeding to or 
from internal waters’. A Passage is considered innocent as long as it is not 
prejudicial to the peace, good order, or security of the coastal state [Article 
19 (1)]. Article 19(2) enumerates an exhaustive list of items to show 
when a passage ceases to be innocent. The words ‘peace or good order’ 
were incorporated during the 1958 Geneva Convention at the instance 
of India.25 To adjudge the innocence of a passage, an objective text has  
now been laid down in Article 19.26 The Laws and Regulations which 
a coastal state can promulgate in the territorial sea have been outlined 
in Article 21, and foreign ships exercising the right of innocent passage 
through the territorial sea have to comply with those Laws and Regulations 
[Article 21 (4)]. While defining the duties of a coastal state, UNCLOS III 
forbids it to adopt any law or regulation in respect of territorial sea which 
may deny or impair the right of innocent passage [Article 24(1)].

The provisions which specifically deal with warships are contained 
in Articles 29 to 32. Article 29 defines a warship. Article 30 empowers 
a coastal state to expel any warship from its territorial sea immediately 
if the latter fails to ‘comply with the laws and regulations of the coastal 
state’, and ‘disregards any request for compliance.’ Article 31 deals with 
the damages which a flag state will have to pay due to a wrongful act of a 
warship during passage. Article 32 deals with the immunities of warships. 

Like the Geneva Convention, UNCLOS III also does not contain 
any provision which allows the warship to exercise the right of innocent 
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passage. However, major maritime countries claim this right based on 
sub-section ‘A’ by interpreting that the phrase ‘All ships’ as including 
‘warships’ as well. However, there are about 2827 states which have enacted 
laws which require ‘prior notice or authorization’ for warships to exercise 
the right of innocent passage in their territorial sea.

Straits28 (Unsuspenable Passage/Transit Passage)

The International Court of Justice (ICJ) in the case of the Corfu Channel 
case29 established a firm basis for the passage of a warship through the 
straits. While deliberating over the issue, ICJ had to decide on the legality 
of warships passage through straits. In this regard the Court ruled that 
‘…states in time of peace have a right to send their warships through 
straits used for international navigation between two parts of the high 
seas without previous authorisation of a coastal state provided that the 
passage is innocent.’30 For laying down a criterion to decide whether a 
particular strait was used for international navigation, the court laid down 
two tests31: one, its geographical situation, that is, a strait connecting two 
parts of the high seas; and two, its use for international navigation.

From the perspective of UNCLOS III, straits can be divided in two 
broad categories.

1. Straits not used for international navigation. [They would form 
part of the territorial seas of the riparian states and would be 
subjected to a regime of innocent passage as provided in Part II 
Section 3.]

2. Straits used for international navigation. [These straits would be 
governed by Part III.]

Straits used for international navigation can be further categorized as 
follows:

(a) Straits in which passage is regulated in whole or in part by long 
standing international Conventions, for example, the Turkish 
Straits, the Danish Straits, the Straits of Magellan, the Bosphorus 
and Dardanelles, and the Kattegat and Skagerrak32 [Article 35(c)].

(b) Straits in which there exists a route through the high sea, or 
an EEZ, of similar convenience, for example, the Florida and 
Formosa straits between Cuba and Florida Keys, and the mainland 
of China and Taiwan, respectively33 [Article 36].

(c) Straits between a part of the high sea, or an EEZ, and the territorial 
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sea of a foreign state, for example, Straits of Tiran, Georgia, and 
the Head Harbour Passage [Article 45(1) (b)].

(d) Straits between one part of the high sea or an EEZ and another 
part of the high sea or an EEZ in which there is an island which 
forms the straits and there exists seaward of the island a route 
through the high sea, or an EEZ of similar convenience; a 
‘Messina Exception’34, for example, Straits of Pemba and Messina, 
and the Santa Barbara Channel35 [Articles 38 (1) and 45(1) (a)].

(e) Straits between one part of a high sea or an EEZ and another part 
of the high sea or an EEZ which do not fall in either of the above 
categories.36

The Straits mentioned in paragraph (a) are governed by the relevant 
‘International Convention’; those in paragraph (b) by ‘Innocent passage 
(suspendible)’; those in paragraphs (c) and (d) by ‘Innocent passage’ which 
cannot be suspended; and those in paragraph (e) by ‘Transit passage’.

Article 38 (2) of UNCLOS III defines ‘Transit passage’ to mean an 
exercise in accordance with Part III of the freedom of navigation and over 
flight solely for the purpose of continuous37 and expeditious transit of 
straits, and involves a right which cannot be impeded [Article 38(1)] and/
or hampered [Article 44]. Ships and aircraft while exercising the right of 
‘Transit passage’ have to abide by the following [Article 39 (1)]:

(a) proceed without delay;
(b) refrain from any threat or use of force against the sovereignty, 

territorial integrity or political independence of states bordering 
straits;

(c) refrain from any activities other than those incidental to their 
normal modes of continuous and expeditious transit unless 
rendered necessary by force majeure or distress; and

(d) comply with other provisions of part III. 

In addition to the above, ships in transit are required to comply with 
international safety and pollution regulations [Article 39(2) (a) and (b)]. 
Likewise, aircraft are required to observe international aviation rules, 
and operate keeping in view other safety measures [Article 39 (3) (a) 
and (b)]. Research or survey activities during transit, without the prior 
authorization of the states bordering the straits are prohibited [Article 40] 
and, furthermore, a vessel engaged in any of these activities could not be 
considered to be exercising its right of continuous and expeditious transit 
passage of the strait.38
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The right of transit passage (that is, freedom of navigation and 
over flight) has been provided ‘solely’ for the purpose of continuous 
and expeditious transit. Ships or aircraft have to proceed without delay, 
and refrain from any activity unless covered by the force majeure clause. 
Accordingly, a ship carrying out ‘military exercise and weapons testing 
surveillance, intelligence gathering and refueling’ would be considered to 
be engaged in activities ‘other than the incident to her normal modes of 
continuous and expeditious transit’, and the states bordering the straits 
would be justified in denying such passage.39

Apart from the above, artificial canals (for example, Suez, Panama, 
etc.) are not covered by the Convention.40 Straits (6 nautical miles [nm] 
in breadth or less) which were governed by a non-suspendable innocent 
passage under UNCLOS-I, have also been included within the purview 
of transit passage. Hence, the width of the straits is not a criterion to 
decide whether any transit passage regime applies to them. 

Archipelagic Water (Unsupendable Passage, that is, Archipelagic Sea 
Lanes Passage and Suspendable Passage, that is, Innocent Passage)

There are two regimes of passage applicable to the ‘archipelagic  
waters’: ‘innocent passage’[Article 52] and ‘archipelagic sea lanes passage’ 
[Article 53].

 (a) Innocent Passage: The innocent passage is generally applicable 
to territorial sea and the archipelagic waters. But, within the 
archipelagic waters, it does not apply to ‘internal waters’,41 and 
‘designated sea lanes and air routes there above’.42 Innocent 
passage is governed by Part II, Section 3, and can be suspended 
temporarily in specified areas of archipelagic waters for security 
reasons [Article 52] (that is, an internal or external threat to 
an archipelagic state’s security or by reason of any separatist 
movement but doesn’t include any weapon exercise or tactical 
maneuvers by the archipelagic state43).

(b) Archipelagic Sea Lanes Passage: Article 53 (3) defines ‘archipelagic 
sea Lane Passage’ to mean the exercise of ‘the right of navigation and 
over flight in normal mode solely for the purpose of continuous 
expeditious and unobstructed transit’. The archipelagic state 
may designate sea lanes and air routes for the continuous and 
expeditious passage of foreign ships and aircraft [Article 53 (1)]. 
Regarding the designation of sea lane passage (and also traffic 
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separation schemes), an archipelagic state shall refer the proposal 
to a competent international organization for adoption.44 These 
sea lanes and air routes are to traverse the archipelagic waters 
and territorial sea, and include all normal passage routes used 
as routes for international navigation, or over flight through 
the archipelago, and ‘all normal navigational channels’ [Article 
53 (4)]. Where there are no such sea lanes or air routes designated 
by the archipelagic state, the passage can be exercised ‘through 
the routes normally used for international navigation’ [Article 
53 (12)]. While exercising this right, the duties of ships and 
aircraft, and the power of archipelagic state to enact laws and 
regulations concerning the passage are similar to ‘transit passage’ 
(Article 54).

All ships and aircraft enjoy the right of passage through archipelagic 
sea lanes in the designated sea lanes and air routes [Article 53 (2)]. This 
right is not liable to be suspended [Article 44 read with 54] because the 
regime of straits has been subsumed within the regime of archipelagic sea 
lanes passage.45

Within the archipelagic waters, sea lanes and air routes have to be 
defined by ‘a series of continuous axis lines from the entry points of passage 
routes to the exit points’.46 During the passage through these ‘lanes’, ships 
and aircraft are not to ‘deviate more than twenty five nautical miles on 
either side of the axis’, and ‘not to navigate closer to the coasts’ or islands 
bordering the sea lanes more than 10 per cent of the distance between 
such islands [Article 53 (5)]. A ‘sea lanes passage’ was incorporated in 
UNCLOS III to permit naval vessels, including submarines and military 
aircraft, to enjoy a free and uninterrupted passage through archipelagic 
waters.47 A merchant vessel does not require a 50 nm wide sea lane for safe 
passage.48 It was incorporated to accommodate the needs of warships and 
a military task force in archipelagic waters ‘to employ evasive tactics and 
to disperse a broad defensive screen of ships, helicopters and fixed wing 
aircraft around the heart of the task force.’49 

Exclusive Economic Zone50

Part V of UNCLOS III deals with the regime regulating the EEZ, and 
defines it to be an area beyond and adjacent to the territorial seas [Article 
55], whose breadth shall not extend beyond 200 nm from the baseline 
from which the breadth of the territorial seas is measured [Article 57]. 
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It has been excluded from the purview of Part VII which deals with 
the regime of high seas [Article 86], and subjected to the specific legal 
regime established in Part V [Article 55]. Whereas UNCLOS III outlines 
elaborately the rights and duties of coastal states [Article 56] and other 
states [Article 58] in EEZ, the ‘Due regards’ [Article 56 (2) and 58 (8)] 
clause tries to create a balance by accommodating these rights, where 
more specific provisions may not be applicable.51 The basic components 
of the EEZ encompass the economic rights of coastal states, non economic 
rights of all states (including the coastal states), and residual rights.52 The 
text of Part V of the UNCLOS III, however, does not deny the traditional 
freedom of navigation, over flight, and the laying of submarine cables in 
the zone which were considered part of the freedom of high seas.53 

Article 55 of the Convention, which creates the specific legal regime 
of the EEZ, subjects the relevant rights, jurisdiction, and freedom of 
coastal states and other states to the relevant provisions of UNCLOS III. 
This clearly rules that there may be specificity in the constitution of the 
zone but not in the functionality of the zone.54 Part V, which specifies the 
rights of the coastal states exercisable in the zone, also allows other states 
to exercise the rights and freedom governed by the relevant provision of 
UNCLOS III in the zone [Article 58 (1), (2) and Part VII]. Article 56 (1) 
(a) says that coastal states have ‘sovereign right for the purpose of exploring 
and exploiting natural resources’, but not sovereignty over the zone.55

For the warships, the indicative factor for permissible uses is the range 
of functions which they generally perform and the purposes for which 
they are traditionally utilized, that is, navigation, military manoeuver, 
weapons-testing, presence mission, deterrence, etc. Unlike merchant ships 
which transport goods, the passage of warships is not always ‘continuous 
and expeditious’. One of the main functions performed by warships is to 
guard and keep open the sea lines of communication (SLOCs) used by 
the merchant ships of a country. This sometimes requires patrolling by 
warships of the high seas and EEZ through which these SLOCs pass.56 
However, the activities of warships are subject to the test of Articles 88, 
301 and the UN Charter.57 Further, these activities are to be performed 
with ‘due regard’ to the rights of the coastal state.58 According to Bernard 
H. Oxman, warships can undertake military activities in the EEZ, subject 
to the following:

(a) Abstaining from unlawful threat or use of force;
(b) ‘Due regard’ to the rights exercisable by other states at sea;
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(c) Not contravening any applicable treaty and/or rules of international 
law; and

(d) ‘Due regard’ to the rights and duties of coastal states.59

naval dIplomacy and unclos III60

As per the Tribunal order, ‘the visit of the frigate ARA Libertad to the 
port of Tema, a port near Accra, Ghana, from 1–4 October 2012 was 
the subject of an exchange of diplomatic notes’ between Argentina and 
Ghana. In reply to 

…a note verbale of 21 May 2012 from the Embassy of Argentina in 
Abuja, Nigeria, concerning the organization of the visit of the ARA 
Libertad to the port of Tema from 1 to 4 October 2012, the High 
Commission of Ghana in Abuja, by a note verbale of 4 June 2012, 
informed the Embassy that ‘the Ghanaian Authorities have granted 
the request.61

Thus, the Argentine frigate arrived at Ghana on a naval diplomatic 
visit, that is, a port call. However, the question that arises is: what was 
the purpose of these port visits? Before deliberating the role of naval port 
calls, the naval diplomacy from the perspective of UNCLOS III needs to 
be examined. 

‘Naval diplomacy’ relates to the use of navies (warships in particular) 
for furthering foreign policy objectives in a manner short of resorting to 
force.62 To achieve the objective, states use their navies in various ways 
which, inter alia, involve the use of warships for communicating their 
intentions, making a show of strength to coerce others, compelling others 
to do or abstain from doing an act, in a supportive role, or for influence 
building,or for representative tasks of various kinds.63 The modalities to 
carry out these functions depend on the shape, size and strength of the 
navy of a country; however, the underlying principle remains the same. 
Naval Diplomacy is, however, viewed from two perspectives: the exercise 
of power, and the exercise of influence. The exercise of ‘power’ implies 
the application of limited naval force as one of the instrument of foreign 
policy, that is, gunboat diplomacy. On the other hand, the exercise of 
influence is one of the less coercive aspects of naval diplomacy.

The exercise of ‘influence’ is mainly political influence which a naval 
force tries to exert on a victim state. The influence is exerted either in a 
positive manner (for example, through a supportive role), or in a negative 
manner (for example, coercion, deterrence, etc.). For this purpose, the 
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visibility of a warship is the prime requirement—visibility not in a strictly 
visual sense, but in a political sense, and which could be created also 
by propaganda. For the purpose of creating such influence, neither the 
number of warships nor the actual capability is a decisive factor. The crucial 
factor is the political will to use warships for such a role. For effective 
naval diplomacy to exercise appropriate influence on an adversary, the 
determining factors include not only the quality or quantity of warships 
but also the diplomatic game played on the shore. 

Be that as it may, naval diplomacy could not have acquired such 
prominence in the strategy of maritime powers if the warship had not 
possessed the following characteristics:64

(a) Versatility: Warships (single or in fleet) could perform various 
operational (military) or non-operational (non-military) tasks. 
This versatile capability of a warship provides flexibility to a naval 
force.65

(b) Controllability: Naval force is less provocative and dangerous 
and more controllable than the Army or the Air Force.66 The 
controllability is because of the ease with which they can be 
deployed and withdrawn. 

(c) Mobility: Naval force has easy and fast access to desired places 
despite speed constraints. 

(d) Projection ability: The warship also possesses the ability to carry 
troops, tanks, aircraft, etc., to distant coasts. They are suited to 
carry out amphibious attacks, naval bombardment of shores, 
air attacks on ships or targets on land, etc. This projection of 
power from the sea is always helpful in the projection of political 
influence.67

(e) Access potential: In spite of the restrictions imposed by various 
oceanic regimes, the sea essentially remains the ‘great common’68 
as there is no inviolable territory beyond territorial sea limits. The 
movement of armed forces across the seas is easier than over the 
land or in the air.

(f ) Symbolism: In a figurative sense, a warship symbolizes the nation 
it represents.69 The symbolism is conveyed more purposefully the 
bigger the size of the warship.70

(g) Endurance: A warship can endure at sea for weeks and even 
months. By doing so, a warship can continue to make its presence 
felt in a region of strategic concern and, if need be, demonstrate 
its readiness to undertake operations.71
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In other words, a warship can be in close proximity but is also 
removable; and likewise, it can remain committable even after its 
withdrawal.72

In a nutshell, naval diplomacy demonstrates the concept of ‘power’ or 
‘influence’. These may not be easily discernible in every case; but they do 
surely exist in every diplomatic mission. From a wider perspective, naval 
diplomacy can be defined as follows:73

1. The demonstration of power:
 (a) Demonstration of naval power by presence
 (b) Deployment specific operation
2. The exercise of influence:
 (a) Naval aid
 (b) Port calls
 (c) Specific goodwill visits, etc.

Port or Specific Goodwill Visit

A port call or specific goodwill visit is common to all navies of the world. 
These are generally politically motivated. The objectives of such visits 
are: to foster goodwill; to convey or gain information; to demonstrate 
an ideology; to impress a demonstrating power; to support or facilitate 
negotiations; and to support economic activities, among other issues.74 
Such visits are occasionally commercially motivated, as in the case of 
Global 86, a voyage by a British naval task group.75 But, generally, the 
objective is the ‘showing of the flag’ which is the naval equivalent of the 
ceremonial and symbolic practice of diplomacy.76

An isolated port call or visit is not really significant unless appropriate 
diplomatic elements are involved in it. Strikingly, the importance of a 
port call visit is gauged from its absence rather than from routine visits. A 
routine port call or visit may or may not be helpful in achieving diplomatic 
objectives. However, the absence of such a visit would certainly reflect a 
lack of interest, or diplomatic apathy between the two states.

Emerging Law of the Sea and Naval Diplomacy 

UNCLOS III granted certain legalistic status to various oceanic regimes 
and, accordingly, functional changes in the duties and liabilities of these 
regimes have also been introduced. Primarily, these functional changes 
are meant to protect the interests of both the coastal states and the major 
maritime users of the sea. However, as a matter of fact, UNCLOS III has 
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created certain regimes where a coastal state exercises greater jurisdiction 
than before. This tilt in favour of coastal states has made certain areas 
non-available for naval manoeuverability (for example, the extension of 
territorial limits), and restricted naval activities in certain areas (example, 
activities in the EEZ/continental shelf effecting coastal states’ rights).

From the perspective of the major maritime powers, these inhibitions 
are more conducive for the use of purposeful naval diplomacy. With the 
emergence of more conflicting maritime borders now, warships could 
be deployed appropriately to send credible diplomatic signals. Naval 
diplomacy should be selective and used purposefully for communicating 
the clear intentions of the country whose warships they are. As regards 
naval diplomacy in the non-coercive sense, a warship’s access to a foreign 
port is made usually by prior arrangement, and as a friendly gesture.

dIspute settlement procedure and unclos-III

International disputes are generally settled through diplomatic means, and 
adjudication, if any, is possible only when the parties involved consent to 
the procedure involved. UNCLOS III is one of the very few multilateral 
treaties that prescribes mandatory jurisdiction for ‘any disputes concerning 
the interpretation or application of the Convention.’77 

Part XV of UNCLOS III deals with the settlement of disputes. Under 
Section 1 of Part XV, the Convention allows flexibility of choice on the 
mode of settlement of disputes. While making it obligatory to settle 
disputes between themselves [Article 279], the Convention acknowledges 
the right of contracting parties ‘to agree at any time to settle a dispute 
between them concerning the interpretation or application of the 
Convention by peaceful means of their own choice’ [Article 280]. In 
the event that recourse to Section 1 fails, the parties are required under 
Section 2 to submit their dispute to compulsory procedures resulting in 
a binding decision [Article 286] by resorting to any one of the following 
means [Article 287]:

(a) International Tribunal for the Law of the sea (Annexure VI); 
(b) International Court of Justice;
(c) Arbitral Tribunal (Annexure VII); and
(d) Special Arbitral Tribunal for one or more of the categories of 

disputes mentioned in Annexure VIII.

The application of compulsory procedure is, however, subject to 
certain limitations contained in Section 3. It excludes certain disputes 
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closely related to the sovereign rights of coastal states from the purview 
of compulsory settlement procedures resulting in a binding decision 
because, if subjected to the compulsory dispute settlement procedure, the 
complexion of these rights would have changed.78 In view of this pollution 
control, scientific research and fisheries in the exclusive economic zone 
have been subjected to automatic exception.79

The second category of exceptions is ‘optional’. Article 298 of the 
Convention enumerates those disputes which are subject to ‘optional 
exception’: namely, disputes relating to delimitation, military activities 
or law enforcement activities, and cases where the Security Council is 
exercising functions assigned to it by the UN Charter. Unlike an ‘automatic 
exception’, a state, while becoming party to the Convention, may make 
a declaration that it does not accept the dispute settlement procedures of 
the Convention in respect of one or more of the categories of disputes 
enumerated above [Article 298(1)]. A state making such a declaration 
may any time withdraw it, or agree to submit a dispute excluded by such 
declaration to any dispute settlement procedure [Article 298(2)]. A state 
which has made a declaration regarding the optional exception clause is 
not entitled to submit any dispute falling within the excepted category to 
any settlement procedure, without the express consent of the other party 
involved in the dispute [Article 298(3)]. A new declaration or withdrawal 
of a declaration, does not in any way affect proceedings before a court or 
tribunal unless the parties otherwise agree [Article 298(5)]. Various states 
have made declarations to this effect.80

This military exception clause, though a vestige of concession 
to sovereign immunity,81 excludes a military/naval dispute from the 
compulsory international82 forum where it could have been resolved 
peacefully.83 On the one hand, it protects a state from the invidious 
situation of either having to disclose sensitive military information to 
defend its case or to be in a position where it cannot defend itself even 
against a frivolous case by not disclosing that information.84 On the 
other hand, this clause is liable to be misused by both coastal and user 
states.85 Though favoured by the maritime powers, this clause could be 
more disadvantageous to them by the exclusion of a forum where the 
coastal state’s acts of restricting naval activities in the EEZ could have 
been challenged. Because of this, the dispute settlement mechanism has 
lost its effectiveness. The maritime powers obviously rely more on naval 
might rather than on the dispute settlement mechanism.
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It is an overstatement to say that the military activities of a naval 
power in the exclusive economic zone of another state would fall within 
the national jurisdiction of the latter.86 Warships will have complete 
immunity [Articles 56(2) and 95], and other military activities would 
be judged by striking a balance between coastal and other states’ rights 
contained in Articles 56 and 58 respectively. But either way, if a coastal 
state wrongfully interferes with the other state’s military activities, which 
may otherwise be permissible under the Convention, the problem would 
be how to resolve the dispute. The coastal state may term this interference 
to be part of military activities which are excluded from the purview of 
dispute settlement mechanism under the Convention by virtue of the 
optional clause.87

In the premise of the law governing the rights and privileges of 
warships, as ascribed under UNCLOS-III, the ITLOS, for the very first 
time, had the occasion to adjudicate this unique case of the arrest of a 
warship, contrary to the principle of sovereign immunity.

The Itlos order

Both Ghana and Argentina are parties to UNCLOS III, and have 
not issued any declaration under Article 298 regarding the ‘optional 
exception’.88 Having failed to secure the release of the warship, Argentina 
instituted dispute settlement proceedings under the Convention on 30 
October 2012. In accordance with Article 287 UNCLOS, Argentina 
chose ITLOS as the first in order of preference, and Arbitration under 
Annex VIII as second. Ghana has not designated any particular forum 
and, therefore, by virtue of Article 287(3), Ghana ‘shall be deemed to 
have accepted arbitration in accordance with Annex VII’ because Article 
287(5) UNCLOS stipulates that ‘[i]f the parties to a dispute have not 
accepted the same procedure for the settlement of the dispute, it may be 
submitted only to arbitration in accordance with Annex VII, unless the 
parties otherwise agree’. Accordingly, Argentina initiated the process of 
instituting proceedings against Ghana to constitute an Arbitral Tribunal 
under Annex VII ‘to declare that the Republic of Ghana, by detaining the 
warship ARA Fragata Libertad’, 

…violates the international obligation of respecting the immunities 
from jurisdiction and execution enjoyed by such vessel pursuant 
to Article 32 of UNCLOS and Article 3 of the 1926 Convention 
for the Unification of Certain Rules concerning the Immunity of 
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State-owned Vessels as well as pursuant to well-established general or 
customary international law rules in this regard.

Under Article 290 of the Convention, a court or tribunal has the 
discretion to prescribe any ‘provisional measures’ which it considers 
appropriate under the circumstances to preserve the respective rights 
of the parties to the dispute or to prevent serious harm to the marine 
environment, pending the final decision. However, Article 290 (5) 
provides that, during the pendency of the constitution of an arbitral 
tribunal to which a dispute is being submitted, any court or tribunal 
agreed upon by the parties or, failing any such agreement within two 
weeks from the date of the request for ‘provisional measures’, ITLOS may 
prescribe, modify or revoke provisional measures if it considers that prima 
facie the tribunal which is to be constituted would have jurisdiction, 
and that the urgency of the situation so requires. Once constituted, the 
tribunal to which the dispute has been submitted may modify, revoke, or 
affirm those provisional measures. Parties are to comply promptly with 
any provisional measures ordered by the tribunal. 

Argentina filed an application before ITLOS on November 14, 
after the mandatory period of two weeks, for ‘provisional measures’ of 
releasing the warship under Article 290 of the Convention, pending the 
constitution of the Annex VII Arbitral Tribunal. After hearing both the 
parties, ITLOS unanimously ordered the release of the vessel. Five judges, 
however, appended their separate declarations/opinions.

The Tribunal (ITLOS) jurisdiction to order ‘provisional measures’ 
under Article 290 (5) was linked to the question of prima facie jurisdiction 
of Arbitral Tribunal under Annex VII. In other words, ITLOS had to first 
decided the preliminary question as to whether the Court or Tribunal 
that will eventually adjudicate the dispute on the merits (that is, Annex 
VII Arbitral Tribunal) would have jurisdiction over the dispute under 
Article 288 of the Convention because jurisdiction under the Article is 
limited to ‘any dispute concerning the interpretation or application of the 
Convention.’ Argentina contended the issue of prima facie jurisdiction 
on the basis of four Articles of the Convention: Article 18(1) (b)—
Innocent Passage in the Territorial Sea; Article 32Sovereign Immunity 
of Warships; and Articles 87(1) (a) and 90—High Seas Freedom of 
Navigation. The tribunal, however, ruled that Article 18, paragraph 1(b) 
and Articles 87 and 90 of the Convention ‘do not relate to the immunity 
of warships in internal waters and, therefore, do not seem to provide a 
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basis for prima facie jurisdiction of the Annex VII arbitral tribunal.’ On 
the fourth count, the Tribunal observed that a difference of opinions 
exists between the parties as to the applicability of Article 32, and ‘a 
dispute appears to exist between the Parties concerning the interpretation 
or application of the Convention.’ The Tribunal further observed that 
Article 32 affords a basis on which prima facie jurisdiction of the Annex 
VII Arbitral Tribunal might be founded and accordingly, ‘the Annex VII 
arbitral tribunal would prima facie have jurisdiction over the dispute.’89

After deciding the jurisdictional question in favour of Argentina, the 
Tribunal considered the issue of ‘provisional measures’. Under Article 290 
(1), provisional measures can be ordered ‘to preserve the respective rights 
of the parties to the dispute or to prevent serious harm to the environment, 
pending a final decision.’ According to Ghana, ‘Argentina has the ability 
to ensure the immediate release of the ARA Libertad by the payment 
of security to the Ghanaian courts’ and therefore, while the dispute is 
pending before the Ghanaian courts, there is no need for any additional 
remedy by the Tribunal ‘in order to prevent any prejudice being caused to 
the rights of Argentina’.90 

However, the Tribunal was not persuaded that provisional measures 
were inappropriate. It cited the continuing serious prejudice to Argentina 
posed by Ghana’s refusal to permit the warship to depart its port. The 
Tribunal observed that ‘a warship is an expression of the sovereignty of the 
State whose flag it flies’91 and ‘in accordance with general international 
law, a warship enjoys immunity, including in internal waters.’92 It then 
declared that ‘any act which prevents by force a warship from discharging 
its mission and duties is a source of conflict that may endanger friendly 
relations among States’93, and ‘actions taken by the Ghanaian authorities 
that prevent the ARA Libertad, a warship belonging to the Argentine 
Navy, from discharging its mission and duties, affect the immunity 
enjoyed by this warship under general international law.’94 The 
Tribunal then concluded that ‘the urgency of the situation requires the  
prescription by the Tribunal of provisional measures that will ensure  
full compliance with the applicable rules of international law, thus 
preserving the respective rights of the Parties.’95 

The Tribunal did not address the question raised during oral argument 
regarding Argentina’s waiver of sovereign immunity. Argentina had argued 
that such waivers must be specific as to warships. Arguably, to find prima 
facie jurisdiction, the Tribunal did not need to reach the waiver issue. 
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There is one important aspect of this case. The Ghanaian authority had 
pleaded before the Ghana High Court that the warship enjoyed immunity, 
and that it was the duty of the Judge to release the vessel forthwith.96 
But Ghana did not take the same stand before the Tribunal as had been 
taken before its own court. Its stand was that in Ghana the independence 
of the Ghanaian Judiciary is fully respected, and the executive arm of 
Government is ‘unable to interfere with the work of the Ghanaian courts; 
it is not within the powers of the Government to compel the Ghanaian 
courts to do anything’.97 In this regard, Judge Rao98 and Judges99 Wolfrum 
and Colt held that a ‘State cannot take shelter behind a decision of any 
of its organs as an excuse for not implementing its international legal 
obligations.’ To support their views, the following Advisory Opinion of 
International Court of Justice in ‘Difference Relating to Immunity from 
Legal Process of a Special Rapporteur of the Commission on Human 
Rights’ was quoted: 

The conduct of an organ of the State shall be considered as an act 
of that State under international law, whether that organ belongs 
to the constituent, legislative, executive, judicial or other power, 
whether its functions are of an international or an internal character, 
and whether it holds a superior or a subordinated position in the 
organization of the State.’100

conclusIon

The Tribunal (ITLOS) ordering the Ghanaian authority to release the 
Argentinean warship forthwith is a ‘provisional measure’, that is, an 
‘interim order’ pending the decision on the merit of the Arbitral Tribunal 
to be constituted under Annex VII, as per Argentina’s request. 

The facts of the case reveal that the warship was detained at the behest 
of the Ghanaian High Court. The Ghanaian authority, in fact, pleaded 
before the High Court to release the warship as per international law, 
and not to proceed in the matter. The High Court, however, took the 
contrary view. The Ghanaian constitutional mandate does not permit 
the Executive to order the Judiciary to release a warship. The modalities 
adopted by Ghana to implement the Tribunal order immediately are 
not known. A somewhat similar situation arose in India when, in the 
Italian Marines case, the Supreme Court of India restrained the Italian 
Ambassador Daniele Mancini from leaving India without the Court’s 
permission. Italy considered this restriction contrary to immunity under 
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the Vienna Convention. But, in this case, even if the Government of 
India had a different perception of the issue, they had to follow the 
Court’s directives. However, under the general principles of International 
Law, a state cannot use its internal laws, including its Constitution, as a 
shield to circumvent its international obligations. Thus, the question that 
arises is how to reconcile International and Domestic (National) Laws? 
Since each state has its own legal system, the problem becomes complex. 
If a universally acceptable solution to this problem is to be evolved under 
international law, each state will have to make a provision for it in its legal 
system.

The order of the ITLOS has far reaching implications for the maritime 
community. Without an effective dispute settlement mechanism in the 
international legal system, a treaty/convention will not be of much avail. 
Though the principles of International Law are based on ‘Comity’, their 
wider acceptability is needed for their effective implementation. For 
exercising maritime rights at sea, an orderly mechanism to regulate these 
rights is a necessary requirement. A maritime dispute cannot be resolved 
every time by resorting to force.
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